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these reasons courts have frequently allowed recovery in the 
case of roundhouses, 11 switchyards, 12 repair shops, 13 water tanks 
and turntables, 14 throwing of surface water on adjoining prop- 
erty where not contemplated by the parties at the time of grant, 15 
stock pens, 16 and lastly from coal chutes or bins. 17 In some 
of the cases cited the adjoining owner was the grantor of the 
right of way or his successor, and in some cases not. But 
the courts do not rest their decisions on this point where the 
facilities are of the character under discussion. 

It would seem unreasonable to hold that the railroad had, 
against every subsequent grantee of the government along the 
entire right of way, a sort of perpetual, floating easement — the 
right to maintain every kind of necessary facility — to be brought 
into operation at any time, against any piece of adjoining land, 
according to its own convenience or whim. We might imagine 
the case of the owner of a great tract of land selling a portion 
of it for a specific purpose — a smelter or a slaughter-house, 
for instance — and later subdividing and selling the remainder 
for town lots. If the reasoning of the principal case be followed, 
every subsequent purchaser thereof, with or without notice, 
would have to endure forever all injuries that might be inflicted 
by the lawful use of the smelter or slaughter-house. It is sub- 
mitted that courts should not whittle away the beneficial rules 
of the common law in respect to nuisance by the recognition 
of the creation of rights analogous to easements, but unknown to 
the classification of the law of property. 

H. E. A. 

Parent and Child: Is Status of Child Determined by 
Decree of Abandonment. — In In re Michels 1 the consideration 
of a decree of abandonment as determining the judicial status of 
the child is unique. The facts of the case were that the parents 



"Louisville & N. T. R. R. Co. v. Lellyett (1905), 114 Tenn. 368, 
85 S. W. 881. 

12 Matthias v. Minneapolis, etc. Ry. Co. (Minn., 1914), 146 N. 
W. 353. 

13 Baltimore & Potomac R. R. Co. v. Fifth Baptist Church 
(1883), 108 U. S. 317, 27 L. Ed. 739, 2 Sup. Ct. Rep. 719. 

"Missouri, K. & T. Ry. Co. v. Perry (Tex. Civ. App., 1907), 
102 S. W. 1169. 

15 Childers v. Louisville & N. R. R. Co. (Ky. App., 1903), 74 
S. W. 241. 

i" Missouri, etc. Ry. v. Mott (1904), 98 Tex. 91, 81 S. W. 285. 

17 Louisville & N. T. R. R. Co. v. Lellyett (1905), 114 Tenn. 
368, 85 S. W. 881; Southern Ry. Co. v. McMenamin (1912), 113 Va. 
121, 73 S. E. 980; Spring v. Delaware, L & W. R. R. Co. (1895), 34 
N. Y. Supp. 810, 88 Hun 385 (affirmed in 151 N. Y. 692, 51 N. E. 
1094); Louisville & N. R. R. Co. v. Walton (Ky. App., 1902), 67 S. 
W. 998; Cogswell v. N. Y., etc. R. R. Co. (1886), 103 N. Y. 10, 
8 N. E. 537. 

iln re Michels (June 4, 1915), 49 Cal. Dec. 793. 



506 CALIFORNIA LAW REVIEW 

had left their sick infant temporarily in the care of a charitable 
hospital, and then in the care of a nurse, who had taken a fancy 
to it. In proceedings in a petition for adoption brought by the 
nurse, the Juvenile Court refused to grant the petition for adop- 
tion, but declared the child "an abandoned child," without com- 
mitting the custody of the child to any person or institution. The 
parents later petitioned the Juvenile Court to be appointed guar- 
dian of their own child. They were refused and appealed from 
the decision. The Supreme Court solemnly considered the ques- 
tion of the parents' right to the custody of their child. A parent 
always has the right of custody of his child unless the child has 
been committed to the care of another because the parent is unfit, 
unable, or unwilling to perform the parental duties. 2 As the 
infant, Rosa Michels, had not been committed to the care of any 
one else, either her parents were still her legal protectors, or she 
was left suspended between parents and court like Mahomet's 
coffin between heaven and earth. A parent may voluntarily put 
his child in the custody of another, but such custody is revocable 
at the pleasure of the parent, for he has not parted with the right 
of custody. 3 

Even if the court had committed Rosa to the custody of 
another, it is not evident that that would have changed her status. 
Because the custody of the parents had been interfered with for 
the child's welfare, it would not destroy the relationship of parent 
and child. The parent would still be liable to support the child. 4 
Upon the parent showing himself able and competent to assume 
the custody of the child it would be returned to him. 5 It is only 
where a child is legally adopted that its status is interfered with. 
By adoption the rights and duties of the natural parents arei 
shifted to the foster parents. 9 Since there was no adoption in this 
case, the status of the child remained the same, and the parents 
were not entitled to any judicial reiteration of the normal status of 
the child. 7 The remedy of a parent who desires custody of a 
child retained under order of the Juvenile Court would seem to be 
to apply to have the order set aside. 

E. B. B. 

Public Service Companies: Valuation for Rate-making 
Purposes: Going Concern: Pavement over Mains. — Two ques- 
tions with reference to valuation have, for some time past, been 
frequent storm centers in public utility rate hearings before com- 
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